<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1032  Document #682846 Filed: 06/11/2002  Page 1 of 12

United States Court of Appeals
FOR THE DI STRICT OF COLUMBIA CIRCU T

Argued February 5, 2002 Deci ded June 11, 2002
No. 01-1032
EchoSt ar Communi cat i ons Cor por ati on,
Petiti oner
V.

Federal Communi cati ons Conmi ssi on and
United States of Anerica,
Respondent s

Contast Corporation, et al.,
I ntervenors

On Petition for Review of an Order of the
Federal Communi cati ons Conmi ssi on

Pantelis M chal opoul os argued the cause for petitioner.

Wth himon the briefs were Charles G Cole, Philip L. Malet
and Rhonda M Bol ton.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1032 Document #682846 Filed: 06/11/2002

Louis E. Peraertz, Special Counsel, Federal Conmuni ca-
tions Commi ssion, argued the cause for respondent. Wth
himon the brief were Jane E. Mago, CGeneral Counsel, and
Daniel M Arnstrong, Associate General Counsel. Catherine
G O Sullivan and Robert J. Wggers, Attorneys, U S. Depart-
ment of Justice, entered appearances.

David E. MIls argued the cause for intervenors. Wth
himon the brief was David J. Wttenstein.

Before: G nsburg, Chief Judge, Edwards and Sentelle
Circuit Judges.

pinion for the court filed by Chief Judge G nsburg

G nsburg, Chief Judge: EchoStar petitions for review of an
order of the Federal Communications Conmi ssion di sm ssing
t he Conpany's program access conpl ai nt agai nst Contast
Corporation and two of its affiliates, and denying its notion to
conpel Contast to produce certain docunents. Contast has
intervened and filed a brief in support of the Conm ssion
Because we conclude that the Conmission's order is reason-
abl e and supported by substantial evidence, we deny review

| . Background

EchoStar, a nationw de provider of direct broadcast satel-
lite (DBS) television service, conpetes in the Phil adel phia
mar ket wi th Contast, which provides cable tel evision service.
Affiliates of Contast produce "Contast SportsNet," a cable
network that features a variety of sports programing, in-
cluding the ganes of several of Phil adel phia's professiona
sports teans. Sone of those ganes had previously been
carried by two other cable networks, SportsChannel Phil adel -
phia, which was distributed by satellite, and PRISM which
was, |ike Contast SportsNet, delivered to cable systens
terrestrially. After failing to persuade Contast to sell it the
right to carry SportsNet, EchoStar filed a program access
conplaint with the Comm ssion pursuant to 47 U S.C. s 548
and the regul ati ons promul gat ed t her eunder

Section 548(b) prohibits a "satellite cable programmi ng
vendor" affiliated with a cable operator from engaging in:
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unfair nethods of conpetition or unfair or deceptive acts
or practices, the purpose or effect of which is to hinder
significantly or to prevent any nultichannel video pro-
graming distributor [ WPD] from providing satellite ca-
bl e progranmng....

47 U . S.C. s 548(b). Section 548(c)(2) instructs the Comm s-
sion to pronul gate regul ations to prevent a cabl e operator
from"unduly or inproperly influencing” the sal es decisions of
its affiliated satellite cable programm ng vendor, and to pro-
hibit an affiliated satellite cable programm ng vendor from
discrimnating in the prices, terns, and conditions of sale or
delivery of satellite cable programm ng, which the Comm s-
sion has done, see 47 CF.R s 76.1002.

The Cabl e Services Bureau denied EchoStar's conplaint in
its entirety. The Bureau held first that EchoStar's clains

under the regulations -- based upon the Contast affiliates’
refusal to sell it SportsNet, and upon Contast's unduly
influencing its affiliates -- failed because SportsNet, being

terrestrially distributed, is not "satellite cable programm ng.
EchoSt ar Communi cations Corp. v. Contast Corp., 14 F.C. C

Rcd. 2089, p 21 (CSB 1999) (Bureau Order). Next the Bu-

reau -- assumng, as EchoStar had argued in its conplaint,

that the Conm ssion could prohibit an attenpt to evade the
regul ati ons -- concluded that Contast had not sw tched
SportsNet fromsatellite to terrestrial delivery with a purpose
of evasion. 1d. p 27. The Bureau nade two findings on its
way to that conclusion: (1) SportsNet is a "new service," not
"sinply a service noved fromsatellite to terrestrial distribu-
tion"; and (2) Contast "enployed terrestrial distribution for
| egitimate busi ness neans" [sic], nanely, because terrestrial
di stribution of SportsNet is "dramatically |ess expensive"

than satellite distribution would be. 1d. pp 23-24, 26. Hav-
i ng found no evasion, the Bureau held that Contast had not
engaged in any unfair nethod of conmpetition or unfair prac-
tice under s 548(b). 1d. p 28. Finally, the Bureau denied as
unnecessary EchoStar's Mdtion to Conpel Production of Doc-
uments by Contast. I1d. pp 30-31
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EchoStar then applied to the Conm ssion for review, which
was denied. See In the Matter of DI RECTV, Inc. and
EchoSt ar Communi cati ons Corp. v. Contast Corp., 15 F.C. C
Rcd. 22802, p 2 (2000) (Conmi ssion Order). Wth respect to
Contast's al |l eged evasi on, the Conmi ssion

acknow edge[d] that there may be sone circunstances
where nmoving progranming fromsatellite to terrestrial
delivery could be cogni zable under [47 U.S.C. s 548(b)]
as an unfair method of conpetition or deceptive practice
if it precluded conpetitive MV/PDs from providing satel -
lite cabl e programm ng.

Id. p 13. The Comm ssi on nonethel ess di sm ssed EchoStar's

s 548(b) claimbased upon the Bureau's factual findings that
SportsNet is a new service and that terrestrial delivery has
cost advantages for Contast. Id. WW13-14. The Conm ssion
did not discuss the Bureau's denial of EchoStar's notion to
conpel the production of docunents.

I1. Analysis

On reviewin this court EchoStar challenges the Comm s-
sion's holding that Contast did not violate s 548(b) by nov-
ing progranmng fromsatellite to terrestrial delivery in
order to evade the program access requirenents of s 548(c),
and the denial of its notion for discovery. W reviewthe
deci sion of the Conm ssion under the Adm nistrative Proce-
dure Act, 5 U S.C s 706, to determi ne whether it is "arbi-
trary, capricious, an abuse of discretion, or otherwise not in
accordance with law." W will uphold the decision if the
Conmi ssi on made factual findings supported by substanti al
evi dence, considered the relevant factors, and "articulate[d] a
rati onal connection between the facts found and the choice
made." Mdtor Vehicles Ass'n v. State Farm Mut. Auto Ins.

Co., 463 U S. 29, 43 (1983); Ass'n of Data Processing Serv.
Ogs. v. Bd. of CGovernors, 745 F.2d 677, 683-86 (D.C. Cir.
1984) (arbitrary and capricious standard incorporates sub-
stantial evidence test).
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A Di sm ssal of the Conpl aint

EchoStar raises three challenges to the Conm ssion's order
dismissing its conplaint: The Conm ssion's decision is not
supported by substantial evidence; the Comm ssion disre-
garded certain evidence of evasion; and the Conm ssion
fail ed adequately to explain its decision

1. Subst anti al evidence

Wth regard to the substantiality of the evidence underly-
i ng the Conm ssion's decision, EchoStar does not dispute
that the affidavit of Sam Schroeder, an executive of the
Contast affiliate that owns SportsNet, supports the Conm s-
sion's finding that terrestrial delivery costs Contast signifi-
cantly | ess noney than would satellite delivery. Instead,
EchoStar clains that Schroeder's declaration is not substan-
tial evidence because it is "unsupported and untested" and
hearsay, for which proposition it relies principally upon Con-
sol i dated Edison Co. v. NLRB, 305 U. S. 197, 230 (1938).

The Conmi ssion inexplicably fails to address these argu-
ments in its brief, but Contast comes to the Conmission's
rescue. First, Contast argues that the Comm ssion could
rely upon Schroeder's affidavit because it was gi ven under
oath, the affiant had personal know edge of the facts he
recounts, EchoStar does not challenge his cost estimtes, and
there is no requirenent that an affidavit be corroborated.
Second, Contast argues that it is well-settled not only that
hear say can be considered by an adm nistrative agency but
that it can constitute substantial evidence. See Richardson v.
Peral es, 402 U. S. 389, 407 (1971); Crawford v. United States
Dep't of Agric., 50 F.3d 46, 49 (D.C. Cr. 1995).

W& have to agree with Contast. There is no support for
EchoStar's clains that uncorroborated and untested testino-
ny and hearsay testinony cannot constitute substantial evi-
dence. Although the Court in Consolidated Edison did say in
dicta that "[mere uncorroborated hearsay or runor does not
constitute substantial evidence," 305 U S. at 230, the Court
has | ong since nade clear that this statenent was "not a
bl anket rejection by the Court of administrative reliance on
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hearsay irrespective of reliability and probative value," Rich-
ardson, 402 U.S. at 407; hence in that case the Court

concl uded that unsworn doctors' exam nation reports, contra-
dicted by direct nedical testinony, constituted substanti al

evi dence upon whi ch an agency coul d deny disability insur-

ance benefits under the Social Security Act. 1d. at 402.

Mor eover, we have held specifically that a conpl aint proceed-

i ng brought under the Communications Act may be resol ved
solely upon affidavits submitted by the parties, w thout allow
i ng discovery, see Anerican Message Cir. v. FCC, 50 F.3d 35,

41 (D.C. Cir. 1995); admnistrative agencies may consider
hearsay evidence as long as it "bear[s] satisfactory indicia of
reliability," Crawford, 50 F.3d at 49; and hearsay can consti -
tute substantial evidence if it is reliable and trustworthy, id.

The propriety of the Conm ssion's reliance upon Schroe-

der's affidavit is particularly clear. First, the affidavit, al-

t hough technically hearsay, that is, an out of court statenent
offered for the truth of the matter asserted, was nade under
oath. Second, the facts contained therein were undi sput ed.
EchoStar submitted no contradictory evidence -- indeed, no
evi dence what soever except two magazine articles. See Mt.
to Conpel at 5-6. |If the Comm ssion could not rely upon the
uncontested, sworn affidavit of a witness speaking from per-
sonal know edge, then one woul d be hard-pressed to under-
stand why a district court may, upon the basis of a sworn
decl aration, grant summary judgnment under Federal Rul e of

G vil Procedure 56.

2. "Evi dence" the Comm ssion did not address

EchoSt ar argues the Conmm ssion ignored evidence that
Contast intended to evade the requirenments of s 548(c). In
this regard, EchoStar clainms to have "proffered” the foll ow ng
evidence: (1) an admi ssion by an unnaned Contast represen-
tative made at a July 23, 1998 neeting with the Conm ssion
and (2) a statenent by Contast President Brian Roberts, as
reported in Vanity Fair magazine. Relying principally upon
Green v. Shalala, 51 F.3d 96 (7th Cr. 1995), EchoStar argues
that "[a]n agency determination that fails to grapple with
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significant record evidence is not supported by substanti al
evi dence, and is noreover, arbitrary and capricious."

The Conmi ssion argues that it was under no obligation to
address the Vanity Fair article in its order because "[t] here
is nothing in M. Robert's [sic] alleged quotes [sic] to suggest
t hat Contast did anything unfair or to cast doubt on the
claimof significant cost advantages fromterrestrial delivery."
Contast agrees with that assessment and goes on to point
out that there is no record evidence of an adm ssion nmade at
a July 23, 1998 neeting.

Applying the standard that EchoStar suggests, we cannot
fault the Comm ssion for having ignored any "significant
record evidence." First, EchoStar points to no record evi-
dence of a July 23, 1998 neeting, nmuch | ess an adm ssion at
such a nmeeting. 1In its brief EchoStar refers to "evidence
that Contast's refusal to deal with EchoStar was a ' purpose-
ful decision related to conpetition.” " It cites not to record
evi dence, however, but to an allegation made by its counsel in
the Motion to Conpel he submitted to the Bureau, which
nmoti on conspi cuously | acks any citation to evidence. Thus,
even if the statenent is relevant -- which is doubtful inas-
much as it relates to Conctast's refusal to sell to EchoStar
and not to Contast's decision to use terrestrial delivery --

t he Conmi ssion could properly ignore the unsupported asser-
tion that the statement was nade

Second, the statenent attributed to Roberts in Vanity Fair
| acks any probative value. Consider

The question now i s whether Roberts can capitalize on an
apparent | oophole in the 1996 Tel ecomruni cati ons Act in
order to lock up the Philly area's sports progranm ng.
"We don't |like to use the words 'corner the market,"’
because the governnent watches our behavior," Roberts
says with a laugh. "Let's just say we've been able to do
thi ngs before they're in vogue."

The New Establishment: Brian Roberts, Vanity Fair, Cct.
1997, at 166. Even if we assune the accuracy of the quota-
tion, it says nothing about whether Contast noved from
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satellite to terrestrial delivery in order to evade the program
access requirenents of s 548(c). At nost, Roberts concedes
that Contast is taking advantage of SportsNet's not being
covered by s 548(c) because it is delivered terrestrially.

Inits reply brief EchoStar argues for the first tinme before
this court that the Conmi ssion's finding that Contast did not
intend to evade the requirenents of s 548(c) is not supported
by substantial evidence because the Conm ssion failed ade-
quately to address (1) a letter from Contast in which it
stated that SportsNet would not be distributed "on any
satellite delivered service in the Phil adel phia market"”; (2)
Schroeder's statenent that Contast refused to sell SportsNet
to EchoStar in order to enhance its value to other purchasers;
and (3) EchoStar's offer to "cover a share of the uplink costs”
of delivering SportsNet via satellite. In the "Statenent of
Facts" in its opening brief EchoStar noted that it had pre-
sented the evidence to the Bureau, but it nowhere in that
brief faulted the Conmm ssion for failing adequately to address
this evidence. Because the argunents to that effect were
raised for the first tine in EchoStar's reply brief, they are
not properly before the court. MBride v. Merrell Dow
Pharm, Inc., 800 F.2d 1208, 1210-11 (D.C. Cir. 1986).

3. Failure to explain

EchoStar contends that the Conmmi ssion's decision should
be set aside as arbitrary and capricious because the Comm s-
sion failed in tw respects to "articulate its reasons in a clear
and under st andabl e manner."” First, the Conm ssion stated,
"we agree with the Bureau that the facts all eged are not
sufficient to constitute” a violation of s 548(b), even though it
is clear that the Conmm ssion's decision relied upon facts found
by the Bureau. See Comm ssion Order at WWV13-14. Second,
EchoSt ar questions the wei ght the Conm ssion placed upon
the Bureau's finding that SportsNet "was not a service that
was noved fromsatellite to terrestrial distribution, but was in
fact a new service." 1d. p 14. EchoStar argues that it ought
to be irrel evant whether programmng "is noved to terrestri-
al delivery" with an intent to evade access requirenents or
whet her "terrestrial delivery is used fromthe outset” with
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that intent. EchoStar also notes that sone of the content on
SportsNet "had previously been distributed to cable systens
by satellite.™

In response, the Conmi ssion confirns that its determ na-
tion that Contast did not engage in unfair nethods of
conpetition or unfair or deceptive acts or practices involved a
"factual inquiry."” The Conmm ssion gives no explanation
however, for the statenent in its order that the "facts al-
| eged"” are insufficient to state a claim Wth respect to
EchoStar's second argunment, the Commission fails to explain
why choosing terrestrial delivery fromthe outset with an
intent to evade would not give rise to a violation of s 548(b).
Contast does not respond at all to EchoStar's argunents.

Al t hough EchoStar is correct that the Commission said it
was eval uating the s 548(b) clai mbased upon the "facts
al  eged" when clearly it relied upon the findings nmade by the

Bureau, the misstatenent is immterial. Both the Conm s-
sion's reasoning and its actual holding "may reasonably be
di scerned.” See Bowman Transp., Inc. v. Arkansas-Best

Frei ght System Inc., 419 U S. 281, 286 (1974). As for
EchoStar's argunent that the Conm ssion i nadequately ex-
plained its reliance upon the Bureau's finding that SportsNet
is a new service, the Conm ssion's conclusion that Contast
chose terrestrial delivery for a valid business reason neces-
sarily precluded hol ding that Contast acted to evade the

requi renents of s 548(c), regardl ess whether it sw tched an
existing service to terrestrial delivery (as EchoStar all eged)
or chose terrestrial delivery fromthe outset of a new service
(as the Conmi ssion found). Making the obvious express

woul d have done no harm but neither did leaving it inplicit.

B. Di scovery

EchoStar's Mdtion to Conpel Production of Docunents
was | ong on reasons the evidence before the Bureau was
al ready sufficient, and short on reasons di scovery was neces-
sary, but the essence of its rationale for discovery was the
observation that: "[C]orroborative evidence about the unfair-
ness of Contast's conduct, as well as Contast's notives ..
must necessarily lie in the exclusive custody of Contast." To
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the extent the Bureau was responsive to EchoStar's conten-

tion, its explanation was terse: "EchoStar has not persuaded
us that discovery is necessary or that the record conpiled
herein is insufficient.” Bureau Order p 31. Thus, the Com

m ssion's sub silentio denial of EchoStar's Mtion to Conpel
must stand or fall upon the Bureau's statement that the
record was already sufficient to decide the case.

Wthout specifically attacking anything actually said in the
Bureau's order, EchoStar argues that the Agency's deci sion
to deny it discovery was arbitrary and capricious, denied it
due process of law, and violated EchoStar's right under
s 556(d) of the APA to submit rebuttal evidence. EchoStar
does not appear to chall enge the Conm ssion's general rule
that discovery is available in program access cases only "on a
case-by-case basis as deened necessary by the Conm ssion
staff reviewing the conplaint.” 1In the Matter of Inplenen-
tation of Sections 12 and 19 of the Cable Tel evision Consum
er Protection and Conpetition Act of 1992, First Report &
Order, 8 F.C.C. Rcd. 3359, p 75 (1993). Rather, EchoStar
seens to contend that denying it discovery in this case was
fundanmental | y unfair because "t he Comm ssion decided the
unfair practices claimbased solely on Contast's own asser-
tions about its notives" and "[t]he only way for EchoStar to
meet its burden of proof regarding these notives was for the
FCC to all ow di scovery."

In response, the Conmi ssion invokes its general rule and
faults EchoStar's Mtion to Conpel upon a nunber of
grounds not even arguably relied upon by the Bureau. The
Conmi ssion al so argues, however, that EchoStar failed to
meet its burden of show ng why di scovery into Contast's
nmotive for distributing SportsNet terrestrially was necessary
in light of the evidence before the Bureau that SportsNet was
a new service and that terrestrial delivery was | ess expensive
than satellite delivery, and EchoStar's failure to submt con-
tradi ctory evidence. Contast adds the observation that
agency deci sions regarding discovery are entitled to "extrene
deference."” H -Tech Furnace Sys., Inc. v. FCC, 224 F.3d
781, 789 (D.C. Gr. 2000).
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Under a |l ess deferential standard of review the cryptic
nature of the Bureau's decision mght make this a cl ose case.
Accordi ng the Agency "extrenme deference," however, its
"path may reasonably be discerned.” Bowran Transp., 419
U S at 286.

Al though requiring a party to present evidence indicating
that discovery is necessary mght in sonme circunstances place
that party in a difficult situation, that is not a concern in the
circunstances of this case. EchoStar was free to put forward
evi dence about distribution services rebutting, if it could,
Schroeder's assertions about the cost of terrestrial versus
satellite delivery; and it could surely have submtted an
affidavit supporting its claimto have offered to pay for the
uplink and to have witnessed the statenent allegedly nmade by
Contast at a July 23 neeting.

In support of its suggestion that the denial of discovery in
this case violated its right to due process, EchoStar cites only
McC elland v. Andrus, 606 F.2d 1278 (D.C. Cir. 1979). On
the facts of that case we held that the agency's refusal to
al | ow di scovery of a particular docunent "could" violate due
process. |1d. at 1286. Unlike EchoStar, Mdelland was
faced with a severe deprivation at the hands of the CGovern-
ment, namely, termnation of his enploynent. Also unlike
EchoStar, MO elland was seeking a specific docunent
"uniquely relevant to [his] case.” 1d. Nothing about the
present case suggests that EchoStar has a constitutional right
to discovery.

Finally, EchoStar clainms in a sentence that the Agency's
decision is contrary to s 556(d) of the APA, which provides
that "[a] party is entitled to ... submt rebuttal evidence." 5
US. C s 556(d). Neither logic nor authority supports Ech-
oStar's claimthat the statute inposes upon an agency the
obligation to order discovery upon demand so that a party
may seek rebuttal evidence to submit. Nor are we at liberty
so to enbroider the procedures of the APA. See Vernont
Yankee Nucl ear Power Co. v. NRDC, 435 U.S. 519, 524
(1978).
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I1l. Conclusion
Because the decision of the Conmm ssion is reasonabl e and
is supported by substantial evidence, EchoStar's petition for
reviewis

Deni ed.
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